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Environmental Protection.{¢)

This rule is filed with the Secretary of State. This rule becomes effective on the following date:

July 1, 2018

This rule shall terminate and have no further force or effect from the following date:

BY CHOOSING "YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes
Charles Sturey -- By my signature, | certify that | am the person authorized to file legislative rules,
in accordance with West Virginia Code $29A-3-11 and §39A-3-2.
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TITLE 38
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION MINING AND RECLAMATION

SERIES 2
WEST VIRGINIA SURFACE MINING RECLAMATION RULE

§38-2-1. General

1.1. Scope. -- This rule establishes general and specific rules for permit application requirements and
contents; haulageways or access roads; dramnage and sediment control systems; blastmg; preminming and
postmining land use; fish and wildlife considerations; revegetation; prime farmlands; insurance and
bonding; replacement, release, and forfeiture of bonds; requirements of a notice of intent to prospect;
performance standards; performance standards applicable to underground mining operations; subsidence
control; small operator assistance program; citizen's actions; designation of areas unsuitable for mming;
inspeciion and enforcement; Surface Mine Board; and Coal Refuse.

1.2. Authority. -- W.Va. Code §22-3-4, 22-3-12, 22-3-13(g), 22-3-23(1), and 22-3-35.
1.3. Filing Date. -- March 21, 2018

1.4, Effective Date. -- July 1, 2018

1.5.a. This rule applies to all prospecting and surface mining operations in the State of West
Virginia, except the applicable subsections in W. Va. Code §22-3-26. The provisions of this subdivision
do not constitute the issuance of a new permit for purposes of permit renewal or mid-term review of
cxisting permits.

1.5.b. Permits issued after the effective date of this rule shall incorporate in the application all of
the requirements of this rule.

1.5.c. The Secretary may terminate jurisdiction over a reclaimed site of a completed smface
mining and reclamation operation, or increment thereof, when:

1.5.c.1. The Secretary determines in writing that under the initial program all applicable
requirements imposed by the Act, this rule, and the terms and conditions of the permit have been
successfully complied with; or

1.5.c.2. The Secretary determines in writing that under the permanent program, all
requirements 1mposed under the Act, this rule, and the terms and conditions of the permit have been
successfully complied with or, where a bond was required, the Secretary has made a final decision to
release the bond fully.

1.5.d. Following termination under subdivision 1.5.c of this section, the Secretary shall reassert
jurisdiction over a site if it is demonstrated that the bond release or written determination referred to in
subdivision 1.5.c. was based upon fraud, collusion, or misrepresentation of a material fact.

§38-2-2. Definitions.

As used in this rule unless used 1n a context that clearly requires a different meaning, the term:

2.1. Abandoned Coal Waste Disposal Area means any coal refuse disposal area which is not part of an
active surface mining operation. This defimtion does not relieve any operator from his reclamation

1



38CSR2
responsibility for the abandoned coal waste disposal area.

2.2, Acidity means the quantitative capacity of an aqueous medium to donate protons in a reaction
with hydroxyl ions.

2.3. Acid Mine Drainage means water discharged from an active, inactive, or abandoned surface
mine and reclamation operations or from areas affected by surface mining and reclamation operations
with said water having a pH of less than six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means coal seams commonly associated with other minerals which
create acid mine drainage. Site specific data may, on a case-by-case basis, be accepted as an affirmative
demonstration that this seam 1s not acid producing.

2.5, Acid-Producing Gverburden means overburden which upon appropriate analysis shows a potential
for producing acid mine drainage.

2.6. Act means the West Virginia Surface Coal Mining and Reclamation Act, W. Va. Code §22-3-1,
et seq.

2.7, Active Surface Mining Operation means, for the purpose of permit renewal as provided in
subsection 3.27 of this rule, an operation where a Phase I bond reduction has not been approved.

2.8. Admimstratively Complete Application means an application for permit approval or approval for
prospecting, which the Secretary determines to contain information addressing cach application
requirement of the regulatory program and to contain all information necessary to initiate processing and
public review.

2.9. Affected Areca means, when used in the context of surface-mining activities, all land and water
resources within the permit area which are disturbed or utilized during the term of the permit in the course
of surface-mining and reclamation activities.  Affected arca means, when used in the context of
underground mining activities, all surface land and water resources affected during the term of the permit
(1) by surface operations or facilities incident to underground mining activities or (2) by underground
operations. The term also includes other lands the use of which is incidental to surface coal mining and
reclamation operations; all areas covered by new or existing roads used to gain access to, or for hauling
coal to or from, surface coal mining and reclamation operations; any areas covered by surface
excavations, workings, impoundments, dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or depressions, repair areas, storage
arcas, shipping arcas; any arcas upon which are sited structures, facilities, or other property; material on
the surface resulting from, or incident to, surface coal mining and reclamation operations; and the arca
located above underground workings.

2.10. Areca Mining Operation means a mining operation where all disturbed areas are restored to
approximate original contour (AOCY} unless the operation is located in steep slope areas and a steep slope
AQC variance in accordance with subsection 14.12 of this rule has been approved. An area mining
operation may remove all or part of coal seam(s) in the upper fraction of a mountain, ridge, or hill.
However, it is not classified as a mountaintop operation for one or more of the following reasons:

2.10.a. The site may be restored to AOC; or
2.10.b. The entire coal seam may not be removed.
2.11. Assct Ratio means the relation of total asscts to total liabilities.

2.12. Auger Mining means a method of mining coal at the surface by drilling or cutting horizontally
into an exposed coal seam at the highwall.
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2.13. Bearing Capacity means a measure, as determined by standard engineering evaluation, of the
ability of a foundation material to carry loads imposed by an embankment or other structure.

2.14. Best Technology Currently Available means equipment, devices, systems, methods or techniques

which will;

2.14.a. Prevent, to the extent possible, additional contributions of suspended selids to stream
flow or runoff outside the permit area, but in no event result in contributions of suspended solids in excess
of requirements set by applicable State or Federal laws and rules and regulations; and

2.14.b. Minimize, to the extent possible, disturbances and adverse impacts on fish, wildlife, and
related environmental values and achieve enhancement of those resources where practicable.

2.15. Buffer Zone means an undisturbed border along or around an intermittent or perennial stream.

2.16. Capital Assets means those assets such as land, buildings and equipment held for use in the
production or sale of other assets or services.

2.17. Cash means:

2.17.a. All cash items except cash (1) restricted by an agreement, or (2) described as earmarked
for a particular purpose; and

2.17.b. Shori-term investment such as stocks, bonds, notes, and certificates of deposit, where the
intent and ability to sell them in the near future 1s established by the operator.

2.18. Cemetery means any area of land where human bodies are interred.

2.19. Channel Protection means any measures taken to prevent or control erosion, scouring, or other
deteriorating processes in channels such as diversion ditches and spillways.

2.20. Chemical Treatment means the treatment of water from a surface coal mining operation using
chemical reagents such as but not limited to sodium hydroxide, caleium carbonate, or anhydrous ammonia
for purposes of meeting applicable state and federal effluent limitations. Chemical treatment does not
include passive freatment systems such as but not limited to limestone drains, wetlands, alkaline addition,
application of fly ash, agricultural lime, or injection of fly ash, limestone, or other minerals into
underground coal operations.

2.21. Coal Preparation means chemical or physical processing and the cleaning, concentrating, or
other processing or preparation of coal.

2.22. Coal Preparation Plant means a facility operated in connection with a mine where coal 1s
subjected to chemical or physical processing or cleaning, crushing (by any means) concentrating,
screemng or sizing, or other processing or preparation. It includes facilities associated with coal
preparation activities, including, but not limited to the following: loading facilities; storage and stockpile
facilities; sheds; shops, and other buildings; water-treatment and water-storage facilities; settling basins
and impoundments; and coal processing and other waste disposal arcas.

2.23. Coal Processing Waste means materials which are separated and wasted from the product coal
during its physical or chemical processing, cleaning or concentrating.

2.24. Coal Refuse Site means a deposit of coal processing waste or underground development waste.

2.25. Coal Remining Operation means a coal mining operation on lands which would be eligible for
3
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expenditures under section 4, Article 2 of Chapter 22.

2.26. Coarse Coal Refuse means coal processing waste predomiantly within a size range greater
than the number twenty-cight (#28) sieve size.

2.27. Collateral Bond means an indemnity agreement in sum certain executed by the permittes and
supported by one or more of the following:

2.27.a. The deposit of cash in one or more federally insured accounts, payable only to the
Secretary upon demand;

2.27.b. Negotiable bonds of the United States, a State, or a municipality, endorsed to the order of,
and in the possession of, the Secretary;

2.27.c. Negotiable certificates of deposit, payable only to the Secretary, and in his possession;

2.27.d. An irrevocable letter of credit of any bank organized or authorized to transact business
the State of West Virgima, payable only upon presentation by the Secretary;

2.27.e. A perfected, first-lien security interest in real property, in favor of the Secretary;

2.27f Investment-grade rated securities, having the highest rating issusd by a mationally
recognized securities rating service, endorsed to the order of, and in the possession of, the Secretary,
excluding all issues of the type traded on a commodity exchange such as contracts for future delivery of
goods; or

2.27.g. A whole life insurance policy assigned to the Department of Environmental Protection
and 1n the possession of the Secretary, said policy having been 1ssued by only those companies with an

independent financial rating of A+, Aaa, or the equivalent authorized to do business in the State of West
Virginia and are member msurers of the West Virginia Life and Health [nsurance Guaranty Association.

2.28. Combined Coal Refuse means a mixture of coarse coal refuse and dewatered fine coal refuse.

2.29. Combustible Materials means organic materials that are capable of buming by fire or through
oxidation, accompanied by the evolution of heat and a significant temperature rise.

2.30. Commercial Forestry and Forestry.

2.30.a. Commercial Forestry, as used in subsection 7.4 of tlus rule, means a long-tenm
postmining land use designed to accomplish the following:

2.30.a.1. Achieve greater forest productivity than that found on the mine site before mining;

2.30.a.2. Minimize erosion and/or sediment yield and serve the hydrologic functions of
infiltrating, holding, and vielding water commeonly found in undisturbed forests;

2.30.a.3. Result in biodiversity by facilitating rapid recruitment of native species of plants
and animals via the process of natural succession;

2.30.a.4. Result in a premium forest that will thrive under stressful conditions; and

2.30.a.5. Result in landscape, vegetation and water resources that create habitat for forest-
dwelling wildlife.

2.30.b. Forestry, as used in subscction 7.4 of this rule, mecans a long-term postmining land usc
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designed to accomplish the following:

2.30.b.1. Forestry, as used in subsection 7.4 of this rule, means a long-term postmining land
use for the production of wood or wood products designed to accomplish the following:

2.30.b.1.A. Achieve forest productivity equal to that found on the mine site before mining;

2.30.b.1.B. Minmimize crosion and/or sediment vield and serve the hydrologic functions
of infiltrating, helding, and yielding water commonly found in undisturbed forests;

2.30.b.1.C. Result in biodiversity by facilitating rapid recruitment of native species of
plants and animals via the process of natural succession; and

2.30.b.1.D. Result in landscape, vegetation and water resources that create habitat for
forest- dwelling wildlife.

2.31. Common Size Comparative Balance Sheet means item amounts from a number of the
permitfees or applicant's successive yearly balance sheets arranged side-by-side in a single statement
followed by commeon size percentages whereby:

2.31.a. The asset total 1s assigned a value of one hundred percent (100%,

2.31.b. The total of liabilities and owner equity is also assigned a value of ane hundred percent

(100%); and

2.31.c. Each individual asset, liability, and owner equity item 1s shown as a fraction of one of the
one hundred percent (100%) totals.

2.32. Common Size Comparative Income Statement means an operatot's income statement amounts
for a number of successive yearly periods arranged side by side in a single statement followed by
common size percentages whereby net sales are assigned a one hundred percent (100%) value, and then
each statement item 1s shown as a percentage of net sales.

2.33. Community or Institutional Building means any structure, other than a public building or an
occupied dwelling, which 1s used primarily for meetings, gatherings or functions of local civic
organizations or other community groups; functions as an educational, cultural, historic, religious,
scientific, correctional, mental health or physical health care facility, or is used for public services,
including, but not limited to, water supply, power generation or sewage treatment.

2.34. Compaction means the densification of a soil or soil-like material by means of mechanical
manipulation.

2.35. Complete and Accurate Application means an application for a surface mining permit or
prospecting approval which, immediately prior to issuance, contains all maps, plans, designs and other
application materials required by the Act and this rule, excluding bond, which are necessary for the
Secretary to make a decision on approval or denial.

2.36. Construction Pore Pressures means water pressures generated in foundation soils or
embankments due to compression by loads imposed by construction of an embankment or other structure.

2.37. Cumulative Impact Area means the area, including the permit area, within which impacts
resulting from the proposed operation may interact with the impacts of all anticipated mining on surface
and groundwater systems.  Anticipated mining shall include the entire projected lives through bond
releases of:
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2.37.a. The proposed operation;
2.37.b. All existing operations;
2.37.c. Any operation for which a permit application has been submitted to the Secretary, and,

2.37.d. All operations required to meet diligent development requirements for leased Federal coal
for which there 1s actual mine development information available.

2.38. Current Ratio means the relation of current assets to current liabilitics.

2.39. Density means the weight of soil or soil-like solids per unit of total volume of soil or similar
mass.

2.40. Design Storm means predicted precipitation of given intensity, frequency and duration based on
United States Weather Burcau data.

2.41. Downslope means the land surface between the projected outerop of the lowest coal seam being
mined along each highwall or any mining-related construction, and the valley floor.

2.42. Embankment means a manmade deposit of earth or waste materials, usually exhibiting at least
one sloping face, that is raised above the natural surface of the land.

2.43. Embankment Stability means the degree of safety relative to a structural failure of the
embankment.

2.44. Emergency Spillway means a hydraulic structure designed to pass water in excess of that which
an impoundment is designed to store or which cannot be passed through a principal spillway.

2.45. Excess Spoil means overburden material disposed of in a location other than the pit.

2.46. Existing Coal Refuse Area means a refuse disposal arca that is part of an active surface mining
operation.

2.47. Existing Structure means a structure or facility used with or to facilitate surface coal mining
and reclamation operations for which construction began prior to January 18, 1981.

2.48. Face-Up means the result of an excavation where a vertical or near vertical highwall is created
that exposes the overburden and the mineral face.

2.49. Fine Coal Refuse means coal processing waste which may be disposed of in a slurry form or in
a dewatered or treated state.

2.50. Foundation means soil, bedrock, or other earth material on or against which an embankment or
other sfructure is placed.

2.51. Fragile Lands means geographic areas comtaining natural, ecologic, scientific or aesthetic
resources that could be significantly damaged or destroyed by surface coal mining operations. Examples
of fragile lands include valuable habitats for fish or wildlife, critical habitats for endangered or threatened
species of animals or plants, uncommon geologic formations, national natural landmark sites, arcas where
mining may result in flooding, environmental corridors containing a concentration of ecologic and acsthetic
features, and areas of recreational value due to high environmental quality.

2.52. Freeboard means:
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2.52.a. The vertical distance between the lowest point of the crest of the embankment and the
reservoir water surface; or

2.52.b. The vertical distance between the top of a ditch or channel and the water surface during
the design flow.

2.53. Gravity Discharge means, with respect to underground mining activitics, mine drainage that
flows freely down gradient in an open channel. Mine drainage that occurs as a result of flooding a mine
to the level of the discharge is not gravity discharge.

2.54. Groundwater means subsurface water in the zone of saturation.

2.55. Growing Season means one (1) vear.

2.56. Handbook means the Technical Handbook of Standards and Specifications for Mining

Operations in West Virgima.

2.57. Haulageway Road or Access Road means a surface nght-of-way for purposes of travel by land
vehicles used in surface mining and reclamation or prospecting operations. A road consists of the entire
arca within the right-of-way, including the roadbed, shoulders, parking and side areas, approaches,
ditches, and other related structures. The term includes access and haulroads constructed, used,
reconstructed, improved, or maintained for use in surface mining and reciamation or prospecting
operations, including use by coal hauling vehicles to and from transfer, processing, or storage arcas. The
term does not mclude ramps and routes of travel within the immediate mining area or within spoil or coal
mine waste disposal areas.

2.58. Hazard Potential means a classification rating assigned to a structure based on engineering
cvaluations and judgment predicting the potential damage to human life, property and environment should
a failure of the structure occur.

2.59. Highwall means the face of exposed overburden or coal in an open cut of a surface mining
operation or for entry to an underground mining operation.

2.60. Historic Lands means historic, archacological, cultural, and scientific areas. Examples of
historie lands include archacological sites, sites listed on or eligible for listing on a state or naiional
register of historic places, national historic landmarks, sites having cultural significance to native
Americans, or religious significance to religious groups, and sites for which historic designation is pending.

2.61. Hydrologic Balance means the relationship between the quality and quantity of water inflow to,
water outflow from a hydrologic unit including water stored in the unit. It encompasses the dynamic
relationships among precipitation, runoff, evaporation and changes in ground and surface water levels and
storage capacity.

2.62. Hydrological Isolated Operations means a surface mining operation where hydrologic impacts
arc negligible or are dissipated before reaching points n the system where they are additive to hydrologic
impacts of other surface mining operations.

2.63. Hydrologic Regime means the entire state of water movement in a given area.

2.64. lmpoundment or Impounding Structure means a basin cither naturally formed or artificially
built for the retention of water, sediment, slurry, or other hquid or semi-liquid material.

2.63. Infiltration means the flow or movement of wafer through the surface of soil or soil like
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material into the ground.

2.66. Inspection means a visual review of prospecting, surface or other mming operations to assure
compliance with applicable laws, rules, regulations or permit conditions under jurisdiction of the Secretary.

2.67. Intermittent Stream means:

2.67.a. A stream or reach of a stream that drains a watershed of at 1east one square mile; or

2.67.b. A stream or reach of a sircam that is below the local water table for at least some part of
the year, and obtains its flow from both surface runoff and ground water discharge.

2.68. Irreparable Damage fo the Environment means any damage to the environment in violation of
the Act and this rule which cannot be corrected by activities of the responsible person.

3.69. Knowingly means that an individual knew or had reason to know in authorizing, ordering or
carrying out an act or omission on the pait of a corporate permittee that such act or omission constituted a
violation, failure or refusal.

2.70. Leachate means a liquid that has percolated through soil, rock or waste and has extracted
dissolved or suspended materials.

2.71. Lightly Buffered Stream means any stream or its tributaries that contains less than fifteen (15)
PPM methyl orange alkalinity (1o pH 4.5) and a conductivity of less than fifty (50) micro MHO.

2.72. Liquefaction means a phenomenon wherein a saturated granular soil or soil like maierial loses
strength and flows in a manner resembling a liquid.

3.73. Liqumdity Ratio means the relation of cash to current liabilities.

2.74. Mineral Face means the exposed vertical cross section of the natural coal seam or mineral
deposit.

2.75. Mountaintop Mining Operation means a mining operation that removes an entire coal seam or
scam(s) in an upper fraction of a mountain, ridge, or hill and creating a level plateau or a gently rolling
contouwr with no highwalls. The approved postmining land use must be in accordance with §22-3-

13(c)(3).

2.76. Natural Drainway means any natural water course which may carry water to the tributaries and
rivers of the watershed.

2.77. Natural Hazard Lands means geographic areas in which natural conditions exist which pose or,
as a result of surface coal mining operations, may pose a threat to the health, safety or welfare of people,
property or the environment, including areas subject to landslides, cave-ins, severe wind or soil erosion,
frequent flooding and areas of unstable geology.

2.78. Net Profit means the bottom line of the income statement after taxes, including taxes based on
income, adjustments, all extraordmary income and expenss, but before preferred and common stock
dividends.

2.79. Occupied Dwelling means any building that s cwirently being used on a regular or temporary
basis for human habitation.

2.80. Operator means any person who is granted or who should obtain a permit to engage in any
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activity covered by the Act or this rule, or anyone who engages in surface mining and/or surface mining
and reclamation operations. Further, the term shall be construed in a manner consistent with the federal
program pursuant to Public Law 93-87.

2.81. Outer Spoil or Outer Slope means a disturbed area extending from the outer pomt of the bench
to the extreme lower limit of the disturbed land.

2.82. Overburden means consolidated or unconsolidated material of any nature which overlies a
mineral deposit, excluding topsoil.

2.83. Owned or Controlled and OGwns or Controls means any one or a combination of the
relationships specified in subdivisions 85.a through d of this subsection:

2.83.a. Being a permittee of a surface coal mining operation;

2.83.b. Based on instrument of ownership or voting securities, owning of record in excess of fifty
(50) percent of an entity; or

2.83.c. Having any other relationship which gives one person authority directly or indirectly to
determine the manner in which an applicant, an operator, or other entity conducts surface mining
operations.

2.83.d. The following relationships are presumed to constitute ownership or control unless a
person can demonstrate that the person subject to the presumption does not in fact have the authority
directly or indirectly to determine the manner in which the relevant surface mining operation is conducted:

2.83.d.1. Being an officer or director of an entity;

2.83.d.2. Being the operator of a surface mining operation;

2.83.d.3. Having the ability to commit the financial or real property assets or working
resources of an entity;

2.83.d.4. Being a general partner in a partnership;

2.83.d.5. Based on the instruments of ownership or the voting securities of a corporate entity,
owning of record ten (10) through fifty (50) percent of the entity; or

2.83.d.6. Ownng or controlling coal to be mined by another person under a lease, sublease
or other contract and having the right to receive such coal after mining or having authority to determine
the manner in which that person or another person conducts a surface mining operation.

2.84. Peak Runoff means the maximum flow in a specified geographic location resulting from a
given design stormi.

2.85. Perennial Stream means a stream or portion of a stream that flows continuously.

2.86. Person having an interest which 1s or may be adversely affected or person with a valid legal
interest means any person:

2.86.a. Who uses any resource of economic, recreational, aesthetic, or environmental value that
may be adversely affected by prospecting or surface mining and reclamation operations or any related
action of the Secretary; or

2.86.b. Whose property is or may be adversely affected by prospecting or surface mining and
9
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reclamation operations or any related action of the Secrefary.

2.87. Piping means a process of internal erosion which occurs when water transports soil or soil like
materials through unprotected exits, developing unseen channels or pipes through an embankment or its
foundation.

2.88. Pit means that part of the surface mining operation from which the mineral is being actively
removed or where the mineral has been removed and the arca has not been backfilled.

2.89. Pre-Existing Discharge means any water discharge from the proposed disturbed area prior to
disturbance as approved in a permit or a prospecting approval.

2.90. Previously mined arcas means land affected by surface mining operations prior to August
3,1977, that has not been reclaimed to the standards of this rule.

2.91. Preplan means the total application submitted to the Secretary including the application forms,
mining and reclamation plan, drainage plan, blasting plan, planfing plan, maps, drawings, data, cross-
sections, bonds and other information as may be required to obtain a permit.

2.92. Principal Sharcholder means any person who is the record or beneficial owner of ten percent
(10%) or more of any class of voting stock.

2.93. Principal Spillway means a hydraulic structure which passes water at levels between normal pool
and the emergency spillway invert elevations.

2.94, Probable Maximum Precipitation means the depth-duration-arez rainfall for a particular area
that represents the maximizing of meteorological conditions.

2.95. Prospecting means the field gathering of surface or subsurface geologic, physical, or chemical
data by trenching, drilling, geophysical, or other techniques necessary to determine the quality and
quantity of overburden and coal of an area; or the gathering of environmental data to establish the
conditions of an area before beginning surface mining and reclamation operations, where such activity
may cause any disturbance of the land surface or may cause any appreciable effect on land, air, water, or
other environmental resources. Regardless of whether or not any disturbanee is anticipated, the gathering
of environmental data on lands designated unsuitable pursuant to section 22 of the Act shall be considered
prospecting and subject to the requirements of section 13 of this rule.

2.96. Protected Structures means for purposes of blasting, dwellings, public buildings, schools,
churches, or community or institutional buildings.

2.97. Public Building means any structure that is owned or leased by a public agency or used primarily
for public business or meetings.

2.98. Quick Assets means cash and current assets that can be quickly turned into cash.

2.99. Reasonably Available Spoil means spoil and suitabls coal mine waste material generated by the
remining operation or other spoil or suitable coal mine waste material located in the permit arca that is
accessible and available for use and that when rehandled will not cause a hazard to public safety or

significant damage to the environment.

2.100. Recharge Capacity means the ability of the soils and underlying materials to allow
precipitation to infiltrate and reach the zone of saturation.

2.101. Reclamation means those actions taken to restore mined land to the approved post mining land
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usc.
2.102. Remined Area means only that area of any coal remining operation.

2.103. Rencwable Resource Lands means aquifers and arcas for the recharge of aquifers and other
underground waters, areas for agricultural or silvicultural production of food and fiber, and grazing lands.

2.104. Retained Earnings means stockholder's equity that has arisen from retained assets from eamings
in the business. This shall include only earnings from normal operations and not gains from such
transactions as the sale of plant assets or investments.

2.105. Return On Investment means the relation of net profit for the last yearly period to ending net
worth.

2.106. Safety Factor means the ratio of the sum of the resisting forces to the sum of the loading or
driving forces.

2.107. Secrctary means the Secretary of the Department of Environmental Protection or his
authorized agent.

2.108. Sedunent means solid material that is either in suspension, 1s being transported, or has been
moved from its site of origin and has come to rest on the carth's suiface.

2.109. Sedmment Control or Other Water Retention Structere, Sediment Conirol or Other Water
Retention System, or Sediment Pond means an impoundment designed, constructed, and maintained in
accordance with this rule for the purpose of removing solids from water in order to meet applicable water
quality standards or effluent limitations before the water i1s discharged into the receiving stream.
Examples include wildlife ponds, setthng basins and all ponds and facilities or structures used for water
treatment.

2.110. Self-Bond means an indemnity agreement in a sum certain payable to the Secretary, executed
by the permittee and by each individual and business organization capable of influencing or controlling
the investment or financial practices of the permittee by virtue of his authority as an officer or ownership
of all or a significant part of the permittee, and supported by agreements granting the Secretary a security
interest in real or personal property pledged to secure performance by the permittee.

2.111. Significant Aquifer means a stratum or group of strata that can store and transmit water in
significant quantitics for a specific use.

2.112. Slope Protection means measures taken to control erosion on slopes.

2.113. Slope Stability means the relative degree of safety from the development of a landslide in a
slope, as defined by one or more standard engineering methods of analysis.

2.114. Spoil means overburden that has been removed during surface mining operations.

2.115. Stabilize means to control movement of soil, spoil piles or arcas of disturbed earth.

2.116. Strength Parameters mean those enginesring values obtained from standard engineering shear
strength tests of soil or soil like material.

2.117. Structure means, except as used m the context of subsection 3.8 of this rule, any man-made
structures within or outside the permit arcas which include, but is not limited to: dwellings, outbuildings,
commereial buildings, public buildings, community buildings, institutional buildings, gas lines, water lines,
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towers, airports, underground mines, tunnels and dams. The term does not mclude structures built and/or
utilized for the purpose of carrying out the surface mining operation.

2.118. Sub-Drainage System means a designed and constructed system provided for the conveyance
of subsurface water.

2.119. Subsidence means, as it relates to underground mining operations or auger mining, a sinking,
collapsing or cracking of a portion of the earth's swface caused by voids beneath the surface created by
mining.

2.120. Substantial Legal and Financial Commitments in a Surface Coal Mining Operation means that
significant mvestments and legal commitments have been made m activities and facilities such as power
plants, railroads, coal handling, preparation, extraction or storage facilities and other capital-intensive
activitics on the basis of a long term coal contract.

2.121. Substantially Disturb means, for purposes of prospecting, to significantly impact land or water
resources by blasting; by removal of vegetation, topsoil, or overburden; by construction of roads or other
access routes; by placement of excavated carth or waste material on the natural land surface or by other
such activities; or to remove more than 230 tons of coal.

2.122. Successor in Interest means any person who succeeds to rights granted under a permit by
transfer, assignment or sale of those rights.

2.123. Surety Bond means an indemnity agreement in a sum certain payable to the Secretary
executed by the permittee which is supported by the performance guarantee of a corporation licensed to
do business as a surety in the State of West Virgima.

2.124. Surface Mining and Reclamation Operation means surface coal mming operations and all
activities necessary or incidental to the reclamation of such operations.

2.125. Surface Water means water on the surface of the earth.
2.126. Topsoil means the A and E-horizon soil layer of the four (4) major soil horizons.

2.127. Toxic-Forming Materials means earth materials or wastes which, if acted upon by air, water,
weathering or microbiological processes, are hikely to produce chemical or physical conditions 1 soils, air
or water that are detrimental to the environment.

2.128. Toxic Mine Drainage means water that 15 discharged from active or abandoned mines or ather
arcas affected by surface mining operations, reclamation operations, or prospecting operations which
contains a substance which through chemical action or physical effects, 1s likely to kill, mjure or impair
biota commonly present in the arca that might be exposed to it.

2.129. Transfer, Assignment or Sale of Rights means a change in ownership pursuant to subsection
2.85 or other effective control over the right granted in a permit or approval to conduct surface mining
operations.

2.130. Underground Development Waste means waste rock mixtures of coal, shale, claystons, siltstone
or other related materials that are brought to the surface for disposal.

2.131. Valid Existing Rights exists, except for haulroads, in each case in which a person
demonstrates that the limitation provided for in the Act would result in the unconstitutional taking of that
person's rights. For haulroads, valid existing rights means a road or recorded right-of-way or easement
for a road which was in existence prior to August 3, 1977, A person possesses valid existing rights if he
can demonstrate that the coal 1s immediately adjacent to an ongoing mining operation which existed on
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August 3, 1977 and 1s needed to make the operation as a whole economucally viable. Valid existing rights
shall also be found for an area where a person can demonstrate that an SMA number had been issued
prior to the fime when the structure, road, cemetery or other entity came into existence.

2.132. Valley or Head-of-Hollow Fill mecans a fill structurc consisting of any material, other than
organic material, placed in a valley where side slopes of the existing valley measured at the steepest point
are greater than twenty (20) degrees or the average slope of the profile of the hollow from the toe of the
fill to the top of the fill 1s greater than ten (10) degrees. In head-of-hollow fills the top surface of the fill,
when completed, is at approximately the same clevation as the adjacent ridge line, and no significant area
of natural dramage occurs above the fill draining mnto the fill arca.

2.133. Violation, Failure or Refusal means a violation of a condition of a permit issued pursuvant to
the Act or this rule; or a failure or refusal to comply with any order issued under Sections 15, 16, or 17 of
the Act, or any order mcorporated in a final decision i1ssued by the Secretary under the Act, except an
order incorporated in a decision issued under paragraph (1), subsection (d), section 17 of the Act.

2.134. Wallfully means that an individual acted:
2.134.a. Either intentionally, voluntarily or consciously; and
2.134.b. With intentional disregard or plain mdifference to legal requirements m anthorizing,
ordering or carrying out a corporate permittees action or omission that constituted a violation, failure or
refusal.

2.135. Working Capital means the excess of the operator's current assets over its current liabilities.

2.136. Zone of Saturation means the zone below the piczometric surface in which all voids are filled
with groundwater.

§38-2-3. Permit Application Requirements and Contents.

3.1, Applicant Information. All information provided by an applicant in an application for a surface
mining permit shall be clear and concise and shall be provided n a format prescribed by the Secretary
and/or a format required by the Federal Office of Surface Mining Reclamation and Enforcement. In
addition to the information requirements of section 9 of the Act, each application for a permit shall
contain the following information except that submittal of a social security number is at the option of the
applicant:

3.1la. A statement as to whether the applicant is a corporation, partnership, sole proprictorship,
association, or other business entity.

3.1.b. The name, address, telephone number and, as applicable, social security number and
employer identification number of the:

3.1.b.1. Applicant,
3.1.b.2. Applicant's resident agent; and
3.1.b.3. Person who will pay the abandoned mine land reclamation fee.

3.1.c. List, for each person who owns or controls the applicant under the defmition of "owned or
controlled" and "owns and controls” in subsection 2.85 of this rule (as applicable):

3.1.c.1. The person's name, address, social security number, and employer identification;
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3.1.c.2. The person's ownership or control relationship to the applicant, including percentage
of ownership and location i organizational structure;

3.1.c.3. The title of the person's position, date position was assumed, and when submitted
under subdivision 3.33.h of this rule, date of departure from the position;

3.1.c.4. Each additional name and identifving number, including employer identification
number, federal or state permit number, and, if available, MSHA number with date of issuance, under
which the person owns or controls, or previously owned or controlled, a surface coal mining and
reclamation operation in the United States within the five (5) years preceding the date of the application;
and

3.1.c.5. The apphication number or other 1dentifier of, and the regulatory authority for, any
other pending surface coal mimng operation permit apphcation filed by the person in any state m the
United States.

3.1.d. List, either in the application or in an electronic database accessible to the agency which
has been updated within three months of submuttal, for any surface coal mining operation owned or
controlled by either the applicant or by any person who owns or controls the applicant under the
definition of "owned or controlled” and "owns or controls” in subsection 2.85 of this rule, the operation's:

3.1.d.1. Name, address, identifying numbers, including employer identification number,
Federal or State permit number and MSHA number, the date of issuance of the MSHA number, and the
regulatory authority; and

3.1.d.2. Ownership or control relationship to the applicant, including percentage of
ownership and location in organizational structure.

3.1.e. The name and address of cach legal or equitable owner of record of the surface and
mineral property to be mined, each holder of record of any leaschold interest in the property to be mined,
and any purchaser of record under a real estate contract for the property to be mined.

3.1.f. The name and address of cach owner of record of all property (surface and subsurface)
within one hundred (100) feet of any part of the proposed permit arca.

3.1.g. The Mine Safecty and Health Administration (MSHA) numbers for all minec-associated
structures identified in the permit that require MSHA approval.

3.1h. A statement of all lands, interest in lands, options, or pending bids on interests held or
made by the applicant for lands contiguous to the arca described in the permit application. If requested by

the applicant, any information required by this paragraph which is not on public file pursuant to the Act
shall be held in confidence.

3.1i. A statement of whether the applicant or any subsidiary, affiliate, or persons owned or
controlled or under control or ownership with the applicant has:

3.1.i.1. Had a Federal or State coal mining permit suspended or revoked in the five (3) years
preceding the date of submission of the application; or

3.1.1.2. Forfeited a bond or similar security deposited in lieu of bond.

3.1. A brief explanation of the facts mvolved if any such suspension, revocation, or forfeiture
referred to in paragraphs 3.1.1.1 and 3.1.1.2 of this subdivision has occurred, including:
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3.1.j.1. Identification number and date of issuance of the permit, and the date and amount of
bond or similar security;

3.1.3.2. Identification of the authority that suspended or revoked the permit or forfeited the
bond and the stated reasons for the action;

3.1.3.3. The current status of the permit and bond, or similar secunty involved,

3.1j.4. The date, location, and type of any admmistrative or judicial proceedings initiated
concerning the suspension, revocation, or forfeiture; and

3.1.j.5. The current status of any administrative or judicial proceedings.

3.1k. A list either in the application or in an clectronic database accessible to the agency which
has been updated within three months of submittal, for any violation of a provision of the Act or this rule
and any other Federal or State laws, rules and regulations peitaining to air or water environmental
protection incurred in connection with any surface mining operation received by the applicant during the
three (3) vear period preceding the application date, and a list of all unabated cessation orders, and unabated
air and water quality violation notices received prior to the date of the application by any surface
mining and reclamation operation owned or controlled by either the applicant or by any person who owns
or confrols the applicant For cach violation notice or cessation order reported, the lists shall mclude the
following information as applicable:

3.1k.1. Any identifying numbers for the operation, including the Federal or State permit
number and MSHA number, the dates of issuance of the violation notice and MSHA number, the name of
the person to whom the violation notice was issued, and the name of the issuing regulatory authority,
department or agency;

3.1k2. A brief deseription of the vielation alleged in the notice;

3.1k3. The date, location, and type of any administrative or judicial proceedings initiated
concerning the violation, including, but not limited to, proceedings initiated by any person to obtain
admimistrative or judicial review of the violation;

3.1.k.4. The current status of both the proceedings and the violation notice; and

3.1k.5. The actions, if any, taken by any person o abate the violation.

3.1.1. Each application for a permit shall contain a sworn statement as follows: "The mformation

contaimed in this application 1s true and correct to the best of my knowledge and belief." Such statement

shall be signed by an accountable official of the applicant and shall be notanzed.

3.1.m. The applicant for a permit or a revision of a permit shall have the burden of establishing
that his application is in compliance with all the requirements of the Act and this rule.

3.1.n. After an applicant is notified that the application i1s approved, but before the permit 1s
issued, the applicant shall update and correct the information previously submitted uader this subsection
or indicate that no change in such information has occurred.

3.1.o. Upon request by one or more permuttees related through ownership and control, and with

the approval of the Secretary, a permittee, or permittees related through ownership and control, may submit
and maintain a centralized ownership and control file.
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Any permit application which references an approved centralized ownership and control file may
be determined to be complete and accurate for the purposes of this subsection. Each centralized ownership
and control file shall at a mmimum:

3.1.0.1. Contain the information required by subdivisions 3.1.a, 3.1.¢, 3.1.d, and 3.1.1 of this
subsection on such forms, or in the format, as may be required by the Secretary;

3.1.0.2. Provide a procedure for the file to be updated at least quarterly, although this
requirement does not relieve an applicant from having complete and accurate information in the centralized
ownership and control file during the time it has an application pending; and

3.1.0.3. Provide that the applicant maintain a copy or copies of the file m any required
courthouses, regional offices, and other public offices, during any required public notice period, when
referenced n an application that is otherwise required to be made available m such offices.

3.2, Advertisement.

3.2.a. SMA File Number. Prior to the publication of an advertisement for a surface mining permit
in accordance with paragraph (6), subsection (a), section 9 of the Act, the applicant shall submit a
technically complete surface mining permit application and obtain a surface mining application (SMA)
file number. Each SMA number shall be valid for one year; provided, that the Secretary may extend an
SMA number beyond one year, if the application has been diligently pursued by the applicant throughout
the hife of the SMA number. In order for an SMA number to be extended, the applicant must submit to
the Secretary a written request, which shall state the reason(s) and which shall demonstrate good cause for
the extension.

3.2.b. Advertisement Information. Each advertisement will contain at a minimum:
3.2b.1. The surface mining application (SMA) file number;
3.2b.2. A clear and accurate location map of a scale and detail found in the West Virginia
General Highway Map. The map size will be at a minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be indicated on the map and such lines will cross at or

near the center of the proposed permit area;

3.2b.3. The names and business address of the applicant to include a street address or route
number;

3.2b.4. A narrative description clearly describing the location of the proposed permit arca;
3.2b.5. The name(s) of the coal seam(s) to be mined,

3.20.6. The name(s) of the receiving stream(s) into which drainage from the permit arca will
be discharged;

3.2b.7. The location where a copy of the application 1s available for public review;

3.26.8. The name and address of the Department of Environmental Protection Office where
written comments or requests for informal conferences on the application may be submitted,

3.2.b.9. The type of operation;

3.2.b.10. Surface and mineral ownership of the tract(s) to be permitted,

3.2b.11. Surface and mineral ownership of property within one hundred (100) feet of the
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permit area,
3.2b.12. Where the permit application reflects that mining will occur within one-hundred
feet (100" of the outside right-of-way of a public road (except where mine aceess roads or haulage roads
join such right-of-way), the applicant may choose one of the following procedures to satisfy the additional
public notice requirement:
3.2.b.12.A. Include in the advertisement required in this secfion a concise statement:
3.2b.12.A.1. Identifying the road to be affected;
3.2b.12.A.2. Identifying the affected segment; and

3.2b.12.A3. Advising that a public hearing may be requested; or

3.2b.12B. A separate public notice may be published, prior to issuance of a permit,
which:

3.2.b.12.B.1. Identifics the road to be affccted,
3.2b.12.B.2. Identifies the affected segment; and
3.2b.12.B.3. Advises that a public hearing may be requested.

3.20b.13. Where the permit applicant proposes to relocate or close a public road, the
advertisement shall include a concise statement which:

3.2.b.13.A. Describes the identification nomber and geographic location of the road;
3.26.13.B. Describes the particular segment to be relocated or closed,

3.2.b.13.C. Describes where the relocated segment is to be sited;

3.2.b.13.D. Describes the approximate time and duration of the relocation or closure; and
3.2.b.13.E. Advises that a public hearing may be requested.

3.2b.14. Where an alternative land use is propesed, indicate the premining land use and the
proposed postmining land use; and

3.2b.15. Where an experimental practice is proposed, the advertisement shall contain a
statement indicating such and identifying applicable provisions for which a variance is requested.

3.2.c. Notice to Governmental Agencies. Upon receipt of an admimistratively complete application
for a surface mining and reclamation permit, a permit revision or a permit renewal, the Secretary shall
notify all Federal or State government agencies with authority to issue permits and licenses applicable
to the proposed surface mining and reclamation operation or those agencies with an interest in the proposed
operation, including the U. S. Department of Agriculture Natural Resources Conservation Service district
office, the local U. S. Army Corps of Enginsers district engineer, the National Park Service, State and
Federal fish and wildlife agencies, and the historic preservation officer.

3.2.d. Availability of Comments. The Secretary shall place on file at the regional office in which
a permit, permit revision or renewal of a permit 1s filed, a copy of all public comments received as a result
of the advertisement and shall provide the applicant with such comments. When a permit, permit revision
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or renewal of a permit 1s 1ssued or approved, the Secretary shall notify within ien (10) days cach person
who filed comments or objections to the application, each party to an informal conference, and the
appropriate local governmental agencies including the clerk of the county commission. The Secretary
shall also cause to be published at least monthly a listing of all permits issued, which listing shall include
a description of the location of the land to be affected. The listing shall also be forwarded to the Clerk of
the County Commission.

3.2.e. Readvertisement. After a Surface Mine Application (SMA) has been advertised once a
week for four successive weeks, and is determined by the Secrstary to have had a limited number of
muinor changes that do not significantly affect the health, safety or welfare of the public and which do not
significantly affect the method of operation, the reclamation plan, and/or the original advertisement, he
may require one (1) additional advertisement to be published with a ten (10) day public comment period.

3.2.f. Renotification. A renotification letfer shall be sent to all commenters of a surface mine
application (SMA) when a determination has been made by the Secretary that readvertisement is required
in accordance with subdivision 3.2.¢ of this subsection.

3.2.g. Notice of Technical Completeness. After the Secretary deems a Surface Mine Application
techmcally complete, the Secretary shall cause the applicant to advertise that the application s technically
complete. The one time notice shall state that the application has been deemed technically complete by
the Secretary and include a fifteen (15) day public review period: Provided, that , Notice of Techmcal
Completeness is not necessary if the application was technically complete prior to the end of the
comment period of the original advertisement or a decision is made within ninety (90) days of the end of
the comment period or informal conference.

3.2.1. Certification of Publication. The advertisement and publication dates for all permut
applications, permit renewal applications, applications for revision of a permit, and transfer assignment
and sale of permmts, shall be certified and notarized by the publishing newspaper. The certificate of
publication shall be made a part of the approved application no later than four (4) weeks after the last date
of publication.

3.3. Occupied Dwellings.

3.3.a. Valid Existing Rights. Where the proposed surface coal mining operations would be
conducted within three hundred (300) feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written waiver by lease, deed, or other conveyance
from the owner of the dwelling, clanfying that the owner and signator had the legal rnght to deny mining
and knowingly waived that right. The waiver shall act as consent to such operations within a closer
distance of the dwelling as specified.

3.3.b. Waiver. Where the applicant for a permit had obtained a valid waiver prior to August
3,1977, from the owner of an occupied dwellmg to mine within three hundred (300) feet of such dwelling,
a new waiver shall not be required:

3.3.b.1. Where the applicant for a permit had obtained a valid waiver from the owner of an
occupied dwelling, that waiver shall remain effective against subsequent purchasers who had actual or
constructive knowledge of the existing waiver at the time of purchase.

3.3b.2. A subsequent purchaser shall be deemed to have constructive knowledge if the
waiver has been properly filed in public property records pursuant to state laws or if the mining has
proceeded to within the three hundred (300) feet linut prior to the date of purchase.
3.4 Maps.

3.4.a. Scale for Maps. Except as otherwise noted n this rule, the scale required for all maps shall
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be as follows:

3.4.a.1. The preferred scale of maps prepared from Umted States Geological Survey
topographic maps on 7.5 minute quadrangle shall be five hundred feet (500" to the inch;

3.4.a.2. The preferred scale for maps associated with underground coal mining operations
and facilities incidental to coal mining shall be two hundred feet (200" to the inch; and

3.4.a.3. Other scales may be used where improved clarity and accuracy are achieved.
3.4.b. Map Size. All maps and plans shall be submitted in a format proscribed by the Secretary and
cither be on paper thuty inches {30") by forty-two mehes (42") or less or, if clectronic, be capable of being
printed on paper of this size. If supplementary maps or plans are attached, match lines shall be used.
3.4.c. Color Code. A color code shall be used in preparing all maps to indicate critical features of
the permit arca as follows; provided, that drafted or computer generated graphic symbols or shading may
be used in place of a color code, if a separate, uniquely identifiable, and clearly discernible symbol or
shading is provided in place of each color as specified below, and if the symbeols or shading are clearly
defined on map legends and used consistently throughout the permit application, and in any subsequent
permit revisions, progress maps, or other submittals relating to the permait:
3.4.c.1. Redshall indicate mineral to be removed;
3.4.c.2. Blue shall indicate water and drainage patterns;
3.4.¢.3. Green shall ndicate areas regraded;
3.4.c.4. Yellow shall indicate all other arcas within the permit boundary; and
3.4.c.5. Purple shall be used to outline adjacent mining penmnits.
3.4.d. Preplan. In addition to the requireiments of paragraphs (12) and (13) of subsection (a)
section 9 of the Act and section 10 of the Act, the application shall include as applicable the following

information:

3.4.d.1. The location and current use of all structures within one thousand feet (1000% of the
proposed permit area,

3.4.d.2. All public roads located on or within one hundred feet (100°) of the proposed permit

area,

3.4.d.3. The boundaries of any public park or historic lands within or adjacent to the permit
area,

3.4.d.4. All cemeteries located on or within one hundred feet (100°) of the proposed permit
area,

3.4.d.5. Any portion of a unit of the National System of Trails or the Wild and Scenic River
System, including study rivers designated under section 5(a) of the Wild and Scenic Rivers Act which are
located within or adjacent to the proposed permit area;

3.4.d.6. The current use and land use classifications of the area of land and adjacent lands
upon which the permit is sited and adjacent lands;

3.4.d.7. The location of all existing structures to be used for surface mining operations which
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are to be exempt from design standards;
3.4.d.8. The date the map was prepared, a north arrow, quadrangle name and location map;
3.4.d.9. Where the natural slope of the land below the coal outcrop 1s less than twenty (20)
degrees and downslope placement of overburden or spoil is proposed, the map shall indicate percent slope

of the land at two hundred foot {200") intervals along the cropline;

3.4.d4.10. The location of cach facility to be used to protect or enhance fish and wildlife and
related environmental values,

3.4.d.11. Where the proposed permit area has been previously mined and to the extent that
such information is available, list the type of mining used, the coal scam or other mineral mined, the
extent of mineral removed, and the approximate date of mining;

3.4.d.12. Extent of proposed auger operations;

3.4.d.13. Surface and mineral owners and property lines within the permit area and within
one hundred (100) feet of any point of the permit arca;

3.4.d.14. Location of water supply intakes for current users of surface water;

3.4.d4.15. Location and identification of sub-areas if incremental bonding is to be used,

3.4.d.16. Location and extent of subsurface water, if encountered, within the propoesed permit
or adjacent areas, including, but not limited fo, aerial and vertical distribution of aquifers, and portrayal of

scasonal differences of head in different aquifers on cross sections and contour maps;

3.4.d.17. The location of all oil and gas wells and other utilitics within the proposed permit
arca ar¢ to be shown,

3.4.d.18. The location and extent of topsoil borrow arcas, and the location of topsoil storage
areas,

3.4.d.19. Air pollution monitoring and control facility and subsidence monitoring location;

3.4.d.20. Any permanent facility to remam after mining;
3.4.d4.21. All coal storage, cleaning, loading, and refuse disposal arcas;,
3.4.d4.22. The location of any non-coal waste storage areas;

3.4.d4.23. The location of any explosive storage and handling facility; which will remain in
place for an extended period of time during the life of the operation and

3.4.d.24. The area of land to be affected within the proposed permit area according to the
sequence of mining and reclamation.

3.4.e. Drainage Map. Unless the information required by this subdivision can be shown on the
preplan map in a clear and legible fashion, a separate drainage map of the same size scale and detail of the
preplan map shall be made a part of the permit application and shall contain the following:

3.4.e.1. The directional flow of water on and away from the permit area;

3.4.e.2. Location of all monitoring sites used to develop surface and groundwater base line
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information;

3.4.e.3. Location of all surface and ground water monitoring sites to be used for satisfying
reporting requirements during the mining operation;

3.4.e.4. Location of all erosion and sedimentation control structures; and
3.4.e.5. The extent and boundaries of each component drainage area.
3.4f. Supplemental maps for underground coal mining permit applications. In addition to other
maps required in this section, each permit application for underground mining operations shall include

supplemental maps as follows:

3.41f1. A US.G.S. topographic map of the arca extending beyond the proposed mining
limits and showing the following:

3.4.f1.A. Name and series of the sheet;

3.4£1.B. Scale, latitude, and longitude;

3.41.1.C. Limits of underground miming operation proposed,
3.41£.1.D. Surface area to be permitted,

3.4£.1.E. Cropline of the coal seam to be mined;

3.411F. Location and identification of all mine openings for the proposed mine
including shafts, slopes, drifts, borcholes, ete; and

3.4£.1.G. Location of all surface structures not owned by the applicant over the area to

be mined.

3.4£2. A mine development map drawn to scale showing:

3.4f2.A. Boundaries of underground mining operation and any adjacent active or
abandoned mines in the same seam;

3.4£2B. All owners of property and all residents within the area above the proposed
underground workings. The area above the underground works shall mean within the angle of critical
deformation but at least 15° from any coal removal,

3.412.C. Present extent of underground mining as well as projected headings;

3.4£21. Date, scale, north arrow, dip, strike, and average dip of the coal seam to be
mined,

341£2E. All pas wells, o1l wells, water wells, and test drill holes;

3.4£2.F. Location of all known faults;

3.4£2.G. Arca and extent of previous or proposed auger or strip mining in the same scam;
3.4£2H. Locationand thickness of outcrop barriers; and
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3.4£2.1 Elevation of all entries, fanways and boreholes.

3.5, Cross Sections and Profiles. The apphcation shall contain cross-sections and/or profiles which
accurately depict:

3.5.a. The existing premining surface configuration and the final surface configuration that will
be achieved. Cross sections shall be developed from sufficient slope measurements to adequately represent
the existing land surface configuration of the proposed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate representation of the range of natural slopes and
reflect geomorphic differences of the area to be distmbed. The Secretary may require additional slope
measurements at specified intervals and locations on a site-by-site basis;

3.5.b. The vertical distribution of aquifers showing seasonal differences in head, if available, for
the proposed permit area;

3.5.c. Cross sectional arca and profiles of excess spoil disposal arcas with all appurtenances
shown including rock cores, subsurface drains, surface drainage structures, foundations, etc;

3.5.d. Cross sectional areas and profiles of all drainage and sediment control structures including
ponds, impoundments, diversions, sumps, ¢te; and

3.5.e. Cross sectional arcas and profiles of all roads.

3.6. Operation Plans and Specifications. Each application shall contain in addition to other plans,
specifications, and descriptions required by the Act and this rule, a description of the mining operations
propossd to be conducted during the life of the mine within the proposed permit area, including, at a
minimum, the following:

3.6.a. A narrative description of the type and method of coal mining procedures and proposed
engineering techniques, anticipated annual and total production of coal, by tonnage, and the major

equipment to be used for all aspects of these operations; and

3.6.b. A narrative explaining the construction, modification, use, maintenance, and unless
retention of such facilities is necessary for postmining land use, removal of the following facilities:

3.6.b.1. Dams, embankments, and other impoundments;
3.6.b.2. Overburden and topsoil handling and storage arcas and structures;
3.6.b.3. Coalremoval, handling, storage, cleaning, and transportation arcas and structures;

3.6.b.4. Spoil, coal processing waste, and non-coal waste removal, handling, storage,
transportation, and disposal arcas and structures;

3.6.b.5. Ming facilitics; and
3.6.b.6. Water and air pollution control facilities.

3.6.c. A description of how the applicant will case, seal or otherwise manage auger holes,
borcholes, shafts, wells and other openings;

3.6.d. A description of how the applicant will remove, store and redistribute topsoil, subsoil or
topsoil substitutes, and other materials. When topsoil substitutes are proposed, the suitability
determination, analytical data, and laboratory certification required in subdivision 14.3.c of this rule shall
be made a part of the permit application;
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3.6.e. Whers topsoil borrow areas are proposed, the applicant shall submit a reclamation plan for
such areas;

3.6.f. A description of how the applicant will handle acid forming and toxic forming materials
and materials constituting a fire hazard;

3.6.g. The design and construction of excess spoil disposal areas; and
3.6.h. The design and construction of a drainage and sediment control system to include:
3.6.h.1. A description, map, and cross section of the structure and its location;

3.6.h.2. Preliminary hydrolegic and geologic mformation required to assess the hydrologic
impact of the structure;

3.6.h3. A survey describing the potential effect on the structure from subsidence of the
subsurface strata resulting from past underground mining operation if underground mining has occurred,

3.6.h4. A certification statement which includes a schedule for the submission of any
detailed design plans for structures that are not submmtted with the general plan. The Secretary shall have
approved, in writing, the detailed design plan for a structure before construction begins;

3.6.h.5. Each structure design plan that 1s of such size or storage capacity that it iz a dam as
defined in W. Va. Code §22-14 et seq., shall be prepared by, or under direction of, and certified by a
qualified registered professional engineer;

3.6.1.6. The design shall include any geotechnical investigation and construction requirements
for the structure;

3.6.h.7. A description of the operation and maintenance requirements for each structure;
3.6.1.8. Atimetable and plans to remove each structure, if appropriate;

3.6.1. 'The design and construction of all roads;

3.6). A vegetation plan.

3.6.k. A plan for fugitive dust control practices as required in subsection 14.16 of this rule and
comply with 45 CSR 17; and

3.6.1. For arca mining opecrations, as referenced in paragraph 14.15b.4 of this subsection,
mountaintop removal operations as referenced in paragraph 14.15.b.6 of this subsection, and for multiple
seam mining operations, the applicant shall include a site specific and detailed plan showing the sequence

and schedule for backfilling and regrading.
3.7. Disposal of Excess Spoil.

3.7.a. Each application shall contain descriptions, mcluding appropriate maps, cross sections,
drawings, and design of the excess spoil disposal structures which will comply with the standards of
subsection 14.14 of this rule. These plans shall describe the design, construction, operation, maintenance,
and if appropriate, removal of the site and structures.

3.7.b. Each apphcation shall contain the results of a geotechnical investigation of the proposed

disposal site, including the following:
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3.7.b.1. The character of bedrock and any adverse geologic conditions in the disposal area;

3.70.2. A survey identifying all springs, seepage, and ground water flow observed or
anticipated during wet periods in the area of the disposal site;

3.76.3. A survey of the potential effects of subsidence of the subsurface strata due to past
and foture minming operations;

3.7b.4. A technical description of the rock materials to be utilized in the construction of
those disposal structures contaming rock chimney cores or underlain using a rock dramage blanket;

3.7.b.5. A stability analysis including, but not limited to, strength parameters, pore pressures
and long-term seepage conditions. These data shall be accompanied by a description of all engineering
design assumptions and calculations and the alternatives considered in selecting the specific design
specifications and methods; and

3.7.b.6. An explicit identification, by narrative and by mapping, of the critical foundation
arca(s) for the structure, as the term i1s applied in subsection 14.14. The selection of the critical
foundation area(s) shall be based on the results of the geotechnical investigation, shall be certified as a
part of the design by a registered professional engineer, and shall be subject to review and approval by the
Secretary.

3.7¢. If rock-toe buttresses or key-way cuts are required, the application shall inchude the
following:

3.7.c.1. The number, location, and depth of borings or test pits which shall be determined with
respect to the size of the spoil disposal structure and subsurface conditions; and

3.7.c.2. Engineering specifications utilized to design the rack-toe buttresses or key-way cuts
which shall be determined in accordance with paragraph 3.7.b.5 of this subsection.

3.7.d. A survey of the watershed identifying all man made structures and residents in proximity
to the disposal area to determine potential storm runoff impacts. At least thirty (30) days prior to any
beginning of placement of material, the accuracy of the survey shall be field verified. Any changes shall be
documented and brought to the attention of the Secretary to determine if there is a need to revise the permit.

3.8. New and Existing Structures and Support Facilities:

3.8.a. Each application for a permit will contain a description, plans, and drawings for each support
facility to be constructed, used, or maintained within the proposed permit area. The plans and drawings
shall include a map, appropriate cross sections, design drawings, and specifications sufficient to
demonstrate compliance with subsection 4.11 of this rule.

3.8.b. Fach application shall contain a description of each existing structure or facility proposed
to be used in connection with or to facilitate the surface mining and reclamation operation. The deseription
shall include:

3.8b.1. Location;
3.8b.2. Plans of the structure which describe its current condition completed,

3.8b.3. Approximate dates on which construction of the existing structure was begun and;

3.8b.4. A showing, including relevant monitoring data or other evidence, as to whether or
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not the structure meets the performance standards of the Act and this rule; and

3.8.b.5. A compliance plan for each existing structure proposed to be modified or reconstructed
for use in connection with or to facilitate the surface coal mining and reclamation operation. The compliance
plan shall include:

3.8.b.5.A. Design specifications required for the modification or reconstruction of the
structure to bring it into compliance with current design requirements and performance standards of the
Act and this rule.

3.8b.5.B. A construction schedule which shows dates for beginning and completing
interum steps and final construction.

3.80b.5.C. Provisions for monitoring the structure during and after modification or
reconsiruction to ensure that the performance standards of the Act and this rule are met.

3.8b.5.D. A showing that the risk of harm to the environment or to public health or
safety is not significant during the period of modification or reconstruction.

3.8.c. Structures and facilities designed, constructed or in use pursuant to an approved surface
mining permit or prospecting approval prior to the effective date of this rule may be subject to revision or
reconstruction where the Secretary determines that such revision or reconstruction is necessary to comply
with the performance standards set forth in the Act and this rule; provided, that the Secretary will notify
the permittee that such revision or reconstruction is necessary and shall provide a reasonable time for
compliance.  Provided, that those structures and facilities, where it can be demonstrated that
reconsfruction or revision would result in greater environmental harm and the performance standards set
forth in the Act and this rule can otherwise be met, may be exempt from revision or reconstruction. This
exemption shall not apply to new and existing coal waste facilitics.

3.8.d. The plans of a facility or structure that is to be shared by two or more separately permitted
mining operations may be mcluded in one permit application and referenced m the other application.
Each permittee shall bond the facility or structure unless the permittees sharing it agree to another
arrangement for assuming their respective responsibilities.  If such agreement i1s reached, then the
application shall include a copy of the agreement between or among the parties setting forth the respective
bonding responsibilitics of cach party for the facility or structure. The agreement shall demonsirate to the
satisfaction of the Secretary that all responsibilities under the Act for the facility or structure will be met.

3.9. Operation(s) Near Public Road.

3.9.a. Where the proposed mining operation is to be conducted within one hundred feet (100")
(measured horizontally) of the outside right-of-way of any public road (except where mine access roads
or haulage roads join such right-of-way) or where the applicant proposes to relocate or close any public
road, the Secretary shall:

3.9.a.1. Where the public road is to be closed or relocated, requirs the applicant to obtain
necessary permission from the authority with jurisdiction over the public road.

3.9.a.2. Provide an opportunity for a public hearing in the locality of the proposed mining
operation for the purpose of determining that the interests of the public and affected landowners will be
protected.

3.9.a.3. Upon request for a public hearing by any person, require the applicant to hold a
public hearing and give notice of the date, time, and place of the hearing in a newspaper of general
circulation in the area of the proposed mining operation at least two (2) weeks in advance of the hearing
date.
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